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As a Florida Board Certified Construction Lawyer who is also licensed in

Illinois, Indiana, Kansas, Massachusetts, Tennessee, Texas, and

Washington, Trent focuses his practice on all aspects of construction

litigation and arbitration, including OSHA defense, lien law, bond law,

and bid protests, as well as construction document review and drafting.

He routinely represents general contractors, subcontractors, suppliers,

manufacturers, architects, engineers, developers, and others in the

construction industry in a variety of matters.

Trent serves as General Counsel for the National Roofing Contractors

Association (NRCA), Florida Roofing & Sheet Metal Association (FRSA),

National Slate Association (NSA), Roofing Technology Think Tank (RT3),

Western States Roofing Contractors Association (WSRCA), and several

other industry associations. He routinely advocates for the construction

industry and is active in molding contractor-friendly statutes, rules, and

regulations on the local, state, and national levels. Trent has been

recognized as one of the leading attorneys in the field by his peers and

the construction industry and has received numerous honors and

distinctions. He is the editor and primary author of the Amazon best-

selling book OSHA Defense for the Construction Industry.
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Cotney is a full-service legal and consulting firm servicing the needs of commercial

construction and infrastructure clients throughout the U.S., Canada, and

internationally.

Our firm has been the recipient of numerous honors and distinctions, including:

• Construction Executive, Top 50 Construction Law Firms 2019-present

• Lawyers Monthly, OSHA Defense Law Firm of the Year (USA), 2015-Present

• U.S. News & World Report, Best Law Firms, 2013-Present

• Amazon Best Seller, OSHA Defense for the Construction Industry

Partner Associations

Florida Chapter

©
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THE ISSUES

Construction industry 

is faced with material 

shortage and price 

increases that have 

impacted production 

and caused delays.

Supply chain disruption 

extends to residential, 

commercial, industrial, 

and infrastructure 

sectors.

Key components of 

construction including 

lumber, steel, 

fasteners, sealants, 

paints and roofing 

materials have been 

impacted.

FORCE 
MAJEURE 
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WHAT IS FORCE MAJEURE?
▪ Provides that in the event of a hurricane, war, strike, earthquake or 

other occurrence beyond control of contractor that performance is 

excused, project is terminated or some other form of relief is provided

▪ Classic Force Majeure Clause:

• FORCE MAJEURE. Any fai lure or delay by a par ty in the performance

of its obligations under this Agreement is not a default or breach of

the Agreement or a ground for termination under this Agreement to

the extent the fai lure or delay is due to elements of nature or Acts of

God, acts of war, terrorism, riots, revolutions, or strikes or other

factors beyond the reasonable control of a par ty (each, a "Force

Majeure Event"). The par ty fai ling or delaying due to a Force

Majeure Event agrees to give notice to the other par ty which

describes the Force Majeure Event and includes a good faith

estimate as to the impact of the Force Majeure Event upon its

responsibi li t ies under this Agreement, including, but not l imited to,

any scheduling changes. However, should any fai lure to perform or

delay in performance due to a Force Majeure Event last longer than

thir ty (30) days, or should three (3) Force Majeure Events apply to

the performance of a par ty during any calendar year, the par ty not

subject to the Force Majeure Event may terminate this Agreement by

notice to the party subject to the Force Majeure Event.

PANDEMIC FORCE MAJEURE
▪ Here is an example of an Acts of God provision that includes 

pandemics and illnesses like Coronavirus:

• FORCE MAJEURE (INCLUDING PANDEMIC). Any fai lure or delay
by Contractor in the performance of its obligations under this
Agreement is not a default or breach of the Agreement to the
extent the failure or delay is due to elements of nature or Acts of
God, acts of war, terrorism, material or equipment unavailabili ty,
riots, revolutions, pandemics, medical emergencies that have
resulted in a local, state or federal state of emergency, COVID-19
or similar viruses or illnesses requiring quarantine, strikes or
other factors beyond the reasonable control of the Contractor
(each, a "Force Majeure Event").The Contractor agrees to give
notice to the Customer which describes the Force Majeure Event
and includes a good faith estimate as to the impact of the Force
Majeure Event upon its responsibili ties under this Agreement,
including, but not limited to, any scheduling changes. However,
should any failure to perform or delay in performance due to a
Force Majeure Event last longer than thir ty (30) days, or should
three (3) Force Majeure Events apply to the performance of
Contractor during any calendar year, Contractor may terminate
the Agreement for convenience as described herein.
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PRICING

PRICE QUOTES

What happens if you receive a price quote but the 

material prices change?

▪ Address the issue upstream with your customer

• Explain the nature of the unforeseen event.

• Contractual mechanisms – traditional change 

orders/claims process

• Price acceleration provision

• Cost plus as to certain materials

• Have materials delivered early and store them. You 

may want to negotiate with owner to prepay for 

materials or pay storage costs.
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PRICE ACCELERATION PROVISION

If there is an increase in the actual cost of the labor or materials

charged to the Contractor in excess of 5% subsequent to making this

Agreement, the price set forth in this Agreement shall be increased

without the need for a written change order or amendment to the

contract to reflect the price increase and additional direct cost to the

Contractor. Contractor will submit written documentation of the

increased charges to the Prime Contractor/Owner upon request. As

an additional remedy, if the actual cost of any line item increases more

than 10% subsequent to the making of this Agreement, Contractor, at

its sole discretion, may terminate the contract for convenience.

LEAD TIMES
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MANAGING LEAD TIMES

▪ Systemic issues with long lead times to obtain materials

▪ How do you address the issue with the customer?

• Customer service

• Contractual – material unavailability provision or other 

provisions that account for the delay

• Submit a Change Order for Time Extension

• Adjust the schedule to accommodate

• Substitute materials

MATERIAL AVAILABILITY PROVISION

Due to material shortages, Customer may experience

delays related to the inability to timely obtain materials for

this project. In the event of such a delay, Contractor shall

notify Customer, and Customer agrees to provide

Contractor with an extension of time for any delay

attributable to the temporary inability to obtain materials.
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HOW TO NEGOTIATE EXISTING 

CONTRACTS?

▪ Set the stage – identify the issue to the customer

▪ Identify the key contract provisions that may help you

• Force Majeure

• Delay Claim – watch out for no damages for delay provision

▪ Submit a Change Order

▪ Negotiate

HOW TO DEAL WITH LIQUIDATED 

DAMAGES

▪ Remember with LD claims, you are just seeking more days to 

beat the claim.

▪ Use excusable, concurrent and delay caused by others to knock 

back days.

▪ Obtain extensions for every day needed including weather-

related delay.

▪ Use same contractual arguments we mentioned to defend 

against LDs.

▪ Rework the schedule to accommodate the lead times so you are 

maximizing efficiency without acceleration.
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www.cotneyconsulting.myshopify.com
ADDITIONAL RESOURCES & TRAINING PROGRAMS
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CONTACT US!

866.303.5868 info@cotneycl.com www.cotneycl.com

19


